
Industry Partner Pre-CRADA Commercial Acceptance

for a

Cooperative Research and Development Agreement (CRADA)

with

Lawrence Berkeley National Laboratory

1.
Proposal Title

______________________________________________________________

2.
Name and Location of Business Organization (Place of Performance)


Company Name:   _______________________________________________


Street Address:   ________________________________________________


City:   _____________________       State:   ____      Zip Code:   __________

3.
Type of Business Organization; Small Business Representations

Please complete the form “Representations & Certifications” (Attachment 1 to this form).

4.
U.S. Competitiveness 

The standard LBNL CRADA contract includes the following in Article XXII, “U.S. Competitiveness,” relating to benefits to the U.S. economy:

The Parties agree that a purpose of this CRADA is to provide substantial benefit to the U.S. economy.  In exchange for the benefits received under this CRADA, the Parties therefore agree to the following:

A.
Products embodying Intellectual Property developed under this CRADA shall be substantially manufactured in the United States;

B.
Processes, services, and improvements thereof which are covered by Intellectual Property developed under this CRADA shall be incorporated into the Participant’s manufacturing facilities in the United States either prior to or simultaneously with implementation outside the United States.  Such processes, services, and improvements, when implemented outside the U.S., shall not result in reduction of the use of the same processes, services, or improvements in the United States. 

Will your company accept the above without modification?



Yes   ___


No   ___

If not, explain.

5.
Understanding on Intellectual Property from CRADAs

Under the CRADA, each party (a) may elect to retain title to an invention conceived or reduced to practice solely by its employees, and (b) has an undivided one-half interest in joint inventions.

Berkeley Lab recognizes that our industrial partners may desire greater rights to commercialize technology created under a CRADA.  Berkeley Lab therefore offers the industrial CRADA Participant an option agreement that generally contains the following terms:  


an option to an exclusive license (or nonexclusive, at the Participant’s choice) to any invention created by Berkeley Lab under the CRADA and to Berkeley Lab’s interest in any joint invention; that license is for a field of use related to the purpose of the CRADA


no fee for the grant of that option 


exercise of the option permitted anytime within 6 months of receiving Berkeley Lab’s written disclosure of a CRADA invention


provision for a license issue fee, minimum annual royalties, sales royalties, and diligence provisions, all of which must be commercially reasonable and negotiated by the parties in good faith if the industry partner elects to exercise the CRADA option 


extension of the Participant’s option for an additional year upon payment of appropriate consideration and agreement to appropriate development or evaluation milestones


additional Berkeley Lab grant to the Participant of a limited license to use Berkeley Lab Background Intellectual Property (“BIP” that is identified in the CRADA) for performance under the CRADA.  (That license does not cover other commercialization of BIP, but as a matter of policy, Berkeley Lab will negotiate in good faith for any such license the Participant requests.)

The allocation of rights to intellectual property other than patentable inventions (such as copyrights and mask works) is similar to that for patentable inventions.  The CRADA does, however, include some special provisions relating to publications.

Like all work done at Berkeley Lab, intellectual property created under a CRADA is subject to certain U.S. Government rights, i.e., the right to use CRADA inventions for Government (but not commercial) purposes, and march-in rights.  March-in rights are the Government’s right to require (after a substantial administrative and judicial review and appeal process) the licensing of intellectual property that is not being developed or commercialized.  To date, the Government has not exercised the above rights for any Berkeley Lab CRADA.

6.
Acceptance and Understanding

COMPANY
NAME:   ________________________________________________

BY:  (sign) ____________________________________________________


NAME OF

SIGNER:  (print)  __________________________________________________

TITLE OF

SIGNER:    __________________________________________________

TELEPHONE:   __________________________________

DATE

SIGNED:   __________________________________________________

UNIVERSITY OF CALIFORNIA

ERNEST ORLANDO LAWRENCE BERKELEY NATIONAL LABORATORY

SPONSORED PROJECTS OFFICE

REPRESENTATIONS & CERTIFICATIONS
Proposal Title: _______________________________________________________

Attach to proposal  for ER Laboratory Technology Research calls.

1.
TYPE OF BUSINESS ORGANIZATION.  [check a. or b.]


The industry partner, by checking the applicable box, represents that -

a.
(1)
It operates as [  ] a corporation incorporated under the laws of the State of ______________, 

[  ] a partnership, [  ] a nonprofit organization (attach IRS determination letter), [  ] a joint 

venture, or [  ] other: _________________.



and

(2)
The industry partner [  ] does, [  ] does not have any foreign entities owning or having 
 
beneficial ownership in the aggregate of 51% or more of its voting securities.  If yes, please 
   
provide details of the ownership(s) in an attachment to this form.


OR

b.
If the industry partner is a foreign entity, it operates as [  ] a partnership, [  ] a nonprofit organization,  [  ] a joint venture, [  ] a corporation, or [  ] other: ________________, 
registered for business in ____________________ (country). 

2.
SMALL BUSINESS PROGRAM REPRESENTATIONS.
a.
Representations.  The industry partner represents and certifies that it is [  ] is not [  ] a small business concern. 

b.
Definitions.  “Small business concern,” as used in this provision, means a concern, including 
its affiliates, that is independently owned and operated, not dominant in the field of operation 
in which it is bidding on Government contracts and subcontracts, and qualified as a small 
business under the criteria in 13 CFR 121. 

c.
Any person who misrepresents a firm’s status as a small business concern in order to obtain 
favorable consideration for cost reduction is subject to the penalties set forth in the False Claims Act (18 USC 1001). 

3.
FEDERAL EMPLOYER IDENTIFICATION NUMBER (EIN)   OR

TAXPAYER IDENTIFICATION NUMBER (TIN).         ________________________________

4.
SOURCE OF FUNDS.  The source of funds for the industry partner’s contribution to this project is: 


a.(  
Federal (provide agency and grant/contract number)  ___________________________


b.(  
Private


c.(  
State

Company: 
__________________________________
Date:______________________________

Signature: 
______________________________________


Title:
 
______________________________________
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